THE
TWar on Drucs"

AND OTHER FoOLLIES

Downing of “Drug Planes” Interrupted

The U.S. Program aimed at felling planes which ferry drugs was stalled for a few days this
year in order for the government to issue what it called a “stern message” to the Colombian
military. Apparently, without U.S. approval, it downed and destroyed a civilian plane not
shown to contain drugs. You may recall the American Missionaries, a woman and her infant
child, were killed in Peru in 2001 after their plane was mistaken as a drug flight and forced
down under fire. The program and its problems quietly resumed two years after these deaths
under the auspices of an outside contractor, managing the program for the State Depart-
ment after the CIA refused to continue. The stern warning issued to the Colombians most
recently? ““The Colombians received a very stern message, said Bobby Charles, assistant
secretary of state for international narcotics and law enforcement affairs. *A very clear mes-
sage was sent by us to them. The Colombians were told that ‘they had to get serious, or the
program would hang in the balance,’ said Mr. Charles. "That was a pivotal moment.”! Hardly
a stern warning in my book.

At one time the air interdiction program seemed to be effective, discouraging cocaine
shipments by aircraft. Now Peruvian raw drug shipments to Colombia appear to be trans-
ported by boat to avoid the high fees demanded by pilots risking the loss of their aircraft.
PRESIDENT'’S Despite the sparse air traffic, the State Department has resumed the program offering faint

praise: ““They need to be really thoughtful, this has to be done right, he said. "There can’t be
M ESSAGE any slip-ups’ Aﬂer recei.ving the American message following the September [Colombian]
incident, he said ‘they did get serious.”

The characterization of innocent deaths and property loss as “slip-ups” is not encourag-
ing. [t displays the callousness that comes with any “war:” “all is fair” When what we are
dealing with is American demand for illicit drugs, any “war” on the impoverished farmers
growing crops and foreign drug traffickers is doomed to fail. They will find an alternate way
to meet the demand and net American dollars. Persons who call the loss of innocent lives a
“slip-up”are not taking matters seriously enough.

Cynthia Eva Hujar Orr

Let’s Get Serious About Drug Interdiction
Texas Drug Courts and Federal Drug Court Discretionary Grant Program - A Serious
Approach

So how does one effectively stem the flow of illicit drugs to the United States? By making
it less profitable to bring the illicit product here. What is not in demand, does not command
a high price. The price for items in oversupply falls and the suppliers lose money. Therefore,
any measures aimed at decreasing the demand for illicit drugs will be most effective.

Texas legislators realized that the State was engaged in a losing proposition by imprison-
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ing drug users. It paid each time an illegal drug consumer re-
lapsed and re-entered the prison system. The cost was not only
budgetary. In addition to pouring state tax dollars down the
drain, Texas was losing entire generations of young African
American and Hispanic men. In San Antonio, 39% of this group
between the ages of 20 and 29 were under correctional super-
vision in 2000. Ten percent of black children under 18 live in
homes without either parent. “The lost income to African
American households from those African American males be-
ing imprisoned or jailed is estimated to be nearly $11 billion
annually.”? Moreover, schools and healthcare systems for the
poor are crumbling while we spend billions of dollars on build-
ing new prisons.’

“We were wasting dollars and lives by sending people

to the penitentiary, where they oftentimes become

better criminals.” Sen. John Whitmire, D. Houston.*

So the Texas government created drug courts and lower pen-
alties for first time and small time possession.

The Success Through Addiction Recovery (STAR) program
was extended to Harris County last legislative session. HB1287
expanded the number of Drug Courts to include Harris County
and they were previously established in Dallas, El Paso, Fort
Bend, Jefferson, Montgomery, Tarrant, and Travis Counties.®
These drug courts use the “stick” of a criminal record and jail
time to sweeten the “carrot” of drug treatment programs. Some
counties divert the prosecution entirely, some use a deferred
adjudication approach, to encourage successful completion of
drug rehabilitation.

This legislature also enacted HB2668, providing treatment
for first time drug possession and also established mandatory
State Jail Felony Probation for first time (5 abuse unit/1 Ib mj)

drug offenders.
Continued on page 14
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Continued from page 7

Seeing the wisdom of this approach, the federal government
provides a Drug Court Discretionary Grant Program for seed
money to start up drug courts in states and local governments.®
The drug courts have been effective:

“A January study by Tony Fabelo of the Texas Criminal
Justice Policy Council found that, within three years
after completing drug court, graduates were less likely
to be rearrested than similar offenders who did not
participate in such programs. ... ‘The effectiveness of
drug courts in reducing recidivism merits considering
strategies to expand drug courts in Texas, the study
said.””

The good news is that in counties where the drug courts do
not currently exist, judges have the discretion to create their
own drug courts. After all, this is how drug courts got started.
Individual judges saw the wisdom in rehabilitating drug offend-
ers instead of repeatedly sending them to prison where they
just got worse and decreased their chances at leading produc-
tive lives because of the baggage caused by a felony conviction.?

“‘People are starting to realize you can’t incarcerate
away the problem. ...When you take care of drug
addiction, you help take away criminal activity.” Susan
Weinstein, chief counsel for the National Drug Court
Institute.”

At the same time it is providing seed money for state and
local drug courts, the federal government is exacerbating the
problem with, among other things, mandatory minimum sen-
tencing laws.

Mandatory Minimum Federal Sentences and Feeney
Amendment Roundly Criticized

People ranging from the left, including Democratic Presi-
dential Candidate Howard Dean,'® and right, including Chief
Justice William Rehnquist have criticized sentencing guideline
provisions that limit judicial discretion in federal sentencing
decisions. While the state court judges can fashion a drug court
where it does not exist, by exercising their substantial sentenc-
ing discretion, Congress and the Attorney General are tying fed-
eral judges’ and prosecutors’ hands.

“[The Feeney Amendment] will seriously impair the
ability of the courts to impose just and responsible
sentences.” Chief Justice William Rehnquist calling for
repeal of the Feeney Amendment with his colleagues
on the Judicial Conference."!

The mandatory minimum sentences, Feeney Amendment’s
limits on judicial discretion and the Attorney General’s direc-
tive for prosecutors to pursue the most serious “readily prov-
able” offenses are causing the lengthy imprisonment of people
who should not even be caught up in the criminal justice sys-
tem. Together, these measures eliminate judicial and prosecu-
torial discretion to divert people from prosecution when
appropriate.

“Consider Brenda Valencia, who in 1991 was a 19-year-
old former high school athlete in Miami who'd never
been in trouble until she gave a ride to her roommate’s
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stepmother, whom she knew was a drug dealer on her
way to pick up money from a cocaine dealer. She ended
up with a 12-year-seven-month prison term. Joe
Bogan, a former federal prison warden, says the case
isn’t unusual: “You could go in here and you could find
hundreds of cases that would make the same point....
It’s not fair. It’s not just....if you look back here in this
prison, there are maybe 1,400 inmates, and there are
probably 700-800 of them could be out. And their
sentences would still be just. It would still hold them
accountable for their criminal conduct.”*?

The federal system takes the approach of the “war on drugs”:
eliminate the people, eliminate the problem. However, this ap-
proach is proven ineffective. Dr. Felton Earls at the Harvard
School of Public Health has conducted a study on criminal be-
havior which has been touted as important enough to “shape
policy for the next generation.”* In his $51 million study, Dr.
Earls concludes that fostering community efforts to care for
high crime neighborhoods was the most effective in stemming
crime. An example is the Ten-Point Coalition program in Bos-
ton which substantially reduced crime due to after school pro-
grams developed by a group of black ministers."* The San An-
tonio Spurs, likewise, participate in an after school basketball
program for kids aimed at the same goal, reducing juvenile
crime.

“..[Clities that sow community gardens ... may reap a
harvest of not only kale and tomatoes, but safer
neighborhoods and healthier children.”*

However, the federal system is spurred on by the same cheap
political rhetoric. It is a “war on drugs,” a “war on crime” and
damn the casualties.'® The National Drug Policy Council spent
$684 million dollars on a Super Bowl anti-drug ad campaign
that was ridiculed for equating drug use with terrorism. And it
turns out the government was allegedly defrauded by the ad-
vertising agency who continues to produce the anti drug spots.

Even though the Department of Justice knows that drug
courts are effective and provides seed money to start them, it
continues to throw good money after bad.

Federal Sentencing Is Supposed to Be Particularized

The First Circuit Court of Appeals held that a defendant
does not admit that a statutory mandatory minimum sentence
applies to him when he admits that the conspiracy in which he
participated dealt with sufficient drug quantities to trigger the
mandatory minimum sentence.'” The sentencing court must
find, based upon evidence, the particular drug quantities at-
tributable to or foreseeable by the defendant before finding that
a minimum mandatory penalty applies to that defendant.

In another context, the Fifth Circuit would impose harsh
sentencing increases on a strict liability basis. As if sentencing
laws had not limited judges’, prosecutors’ and defendants’ op-
tions enough. In U.S. v. Carbajal, 290 E3d 277, 284 (5* Cir.
2002) the Court held that a criminal defendant is “strictly li-
able” for a death resulting from the consumption of drugs he
sells, whether or not the death is foreseeable to him. The guide-
lines designate a level 38 (235-293 months with no criminal
history) when a death results from drug use. One can only imag-



ine what would have happened to 19-year-old Brenda Valencia
in the Fifth Circuit if somebody had died while ingesting co-
caine her roommate’s stepmother was involved with selling.

But terror suspects are getting a median prison sentence of
14 days.’®

The point is, no accounting system can dispense justice. The
sentencing grid that Congress wants federal judges to stick to,
without exception, has resulted in young men who cannot even
afford lawyers being given lengthy prison sentences intended
for drug king pins.”” The little guy has no testimony to offer
federal prosecutors in order to obtain sentence reductions.

John Forte,”® a Grammy-winning talented musician and
principled social activist, is serving 14 years for a non-violent
first offense while the real drug dealer was given a five year sen-
tence. John's latest release, i john, received top reviews from
Rolling Stone Magazine and he was featured on Good Morning
America by Charlie Gibson as a promising talent that excelled
despite an academically challenging environment. A poor kid
from a rough neighborhood who carried a borrowed violin to
and from school each day, John was recognized by his teachers
as talented and he was admitted to one of the country’s pre-
mier boarding schools, Philips Exeter Academy in New Hamp-
shire. John produced popularly acclaimed anti-drug, anti-vio-
lence and anti-ignorance recordings for the hip hop commu-
nity. We are wasting our youth, our talent, our leaders in the
“war on drugs.” Until we allow federal judges to exercise their
discretion, we will continue to waste monetary, and more im-
portantly, human capital.

Federal judges are appointed for life so that they can make
the right decisions, insulated from political and popular pres-
sures.

““What is fundamentally horrible about the guidelines
is that we appoint these highly educated judges, give
them a lifetime appointment so they can be insulated
from the political process and make the right decisions,
and then we handcuff them and keep them from doing
just that, says Justin Brooks of the Institute for
Criminal Defense Advocacy at the California Western
School of Law in San Diego.””

Brenda Valencia, John Forte and countless other casualties
in the “war on drugs” should be released from federal custody
so they can lead productive lives instead of sitting in warehouses
to justify the political careers of individuals who find a “tough
on crime” approach keeps them in office.

Let us send a strong message to our law makers — spend
money on schools and healthcare, not warehouses. We want
healthy children and safe neighborhoods, not these casualties
from the “war on drugs.” iy
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